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Court of Appeals of the District of Columbia 


No. 5531. 

Kurt L. Mook, Appellant, 


vs. 


Weaver Bros., Inc., a Body Corporate, (it al. 


a Supreme Court of the District of Columbia. 

Equity. No. 51479. 

Kurt L. Mook, Plaintiff, 
vs. 

Weaver Bros., Inc., a Body Corporate; Herman H. B. 
Meyer, Helen H. S. Meyer, and The Great Atlantic and 
Pacific Tea Company, a Body Corporate, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court 
trict of Columbia, at the City of Washington, i^i said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ab<pve-entitled 
cause, to wit: 

1 Bill for Injunction. 

Filed August 14, 1930. 


of the Dis- 


In the Supreme Court of the District of Columbia, Holding 

an Equity Term. 

Equity. No. 51749. j 

Kurt L. Mook, Plaintiff, 
vs. 

j 

Weaver Bros., Inc., a Body Corporate; Herman H. B. 
Meyer, Helen II. S. Meyer, and The Great Atlantic and 
Pacific Tea Company, a Body Corporate, Defendants. 

1—5531a 
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K. L. MOOK VS. WEAVER BROS., INC., ET AL. 


Kurt L. Monk, plaintiff heroin, respectfully represents to 
the Court as follows: 

1. That he is a citizen of the United States, a resident 
of the District of Columbia and brines this action in bl¬ 
own right. 

2. That Weaver Bros., Inc., is a corporation doing busi¬ 
ness in said District and is sued as rental agent of the here¬ 
inafter described premises as more fully appears hereafter. 

3. That the defendants Herman 11. I>. Mover and Helen 
II. S. Mover are citizens of the United States, residents of 
the District of Columbia and are sued in their own right. 

4. That tin* defendant The Croat Atlantic and Pacific 
Tea Company is a corporation doing business in the District 
of Columbia and is sued in its own right. 

5. That on, to wit, March 2(5, 1928, one George F. Hunt 
was the owner of premises known and designated as 214 

Massachusetts Avenue, Northeast, more particularly 
2 described' as Lots ‘*S’\ “T". *‘U'\ and ‘‘W" 

in James Crutchett's subdivision of lots in Square 
numbered Seven Hundred Fifty-Five (7b’)), as per plat re¬ 
corded in the Office of the Surveyor for the District of 
Columbia in Liber “B", Folio Fifty-Four (b4): that by 
certain mesne conveyances the fee of said property was 
and in vested ilk the defendants Herman II. B. Mever and 
Helen II. S. Meyer, as tenants in common, as appears by a 
deed recorded in the office of the Recorder of Deeds of said 

District, on, to wit, Mav 19, 1930, in Liber numbered Sixtv- 

• % 

Four Hundred and Forty-Five (644b), Folio numbered Two 
Hundred and Eighty-Seven (2S7). 

6. That said described premises were, at the times here¬ 
inbefore mentioned, and are now, improved by an apart¬ 
ment building of to wit, Seventy-Two (72) apartments and 
Four (4) stores therein: that, on to wit, March 26, 1928, 
said Hunt let, leased and rented that portion and part of 
said premises known and designated as Store No. One (1) 
to one George X. Giannaros, a copy of said agreement being 

attached hereto, marked Exhibit “A" and lierebv made a 

* % 

part hereof; that thereafter said Giannaros occupied said 
store, under the terms of said agreement, and conducted 
therein a delicatessen store; that, on, to wit, Julv 23, 1929, 
saiil Giannaros transferred and sold to plaintiff the said 
business theretofore conducted by him, Giannaros, in said 
store as aforesaid: that then and thereupon said Giannaros 
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, right, title 
cement with 


transferred to plaintiff all of his, Giannaros 
and interest in and to the aforesaid written ag 
said Hunt. 

7. That continuously since, to wit, July 23, lp29, plaintiff 
has occupied said Store Xo. One (1), under and by virtue 
of the last said agreement and the transfer and as- 
3 signment thereof; that plaintiff lias, during that time, 
conducted therein a delicatessen store, felling all of 
the goods, wares and merchandise commonly 
present day delicatessen, to wit: canned and 
tables and fruits, salads, milk, bread, baket 


sold in the 
fresh vege- 
and boiled 


meats, bottled delicacies such as pickles, olives, cherries 
and the like, ginger ale and soda water, cheeses both domes¬ 
tic and imported, staple and fancy groceries, cakes and 
cookies, candies, tobacco and many other articles of a dis- 
tinctlv similar nature commonlv sold in a delicatessen, the 
same being too numerous to mention herein. 

8. That on, to wit, July 12, 1929, said Hunt contracted in 
writing with defendant Weaver Bros., Inc., to allow the 
latter to take over the renting, leasing and letting of said 
stores and apartments in and on the abo\|e described 
premises, a copy of which is attached hereto, 
hibit “B” and hereby made a part hereof; tlj 


marked Ex- 
at last said 


agreement was tiled of record in the Office of the Recorder 


of Deeds of the District of Columbia on, to wit 


1929, in Liber numbered Sixty-Three Hundred and Sixty- 


, August 15, 


and Sixty- 
e and effect 
ties nor by 


One (6361), Folio numbered Three Hundred 
Four (364); that said agreement is in full fore 
and has not been cancelled by act of the pai 
operation of law. 

9. That plaintiff is informed and believes, and therefore 
avers that the defendant, Weaver Bros., Inc., under and by 
virtue of said agreement as set forth in said Exhibit “B v 
and acting either, for and on behalf of the defendants Her 
man H. B. Meyer and Helen II. S. Meyer, or, as agent and 
in the place and stead of each and both of the 
ants Meyer, the exact nature and capacity of 
Bros., Inc., being a question of law and 
4 tiff unsettled and undetermined, did, 

month of Julv, 1930, the exact date being to the 
plaintiff unknown, rent, let and lease to the defendant. The 
Great Atlantic and Pacific Tea Company’, that portion of 
the above described premises known and designated as 


aid defend- 
the Weaver 
o the plain- 
during the 
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Stores Xos. Three and Four (3, 4), the same being one of 
the lour (4) stores hereinbefore mentioned: that the de¬ 
fendant The Great Atlantic and Pacific Tea Company 
moved into said last named store on, to wit, Julv 24, 1 !).*»(), 
and has been continuously from last said date up to the time 
of the filing of this bill, and is now, occupying said store 
and will continue so to do; that said defendant The Great 
Atlantic and Pacific Tea Company has been, during the 
last said period' of time, and is now, selling and will con¬ 
tinue to sell the!same class, character and kind, as well as 
the identical, articles as have been and are now sold bv 
plaintiff, the description of which is set forth in Paragraph 
Seven (7) of this Bill; that said sales of said goods by said 
defendant The Great Atlantic and Pacific Tea Company 
have been for the last said period of time, are now. and 
will continue to be in the future, made at a price greatly 
below and less than that at which plaintiff can and does 
sell the same. 

1(). That the :agreement assigned and transferred to 
plaintiff. Exhibit “A", has been breached, by reason of 
the foregoing: that plaintiff has no plain, adequate and 
complete remedy at law for that the plaintiff is now unable 
to show the loss'of profits he will in tin* future sustain by 
reason of the competition of the defendant 'The Great At¬ 
lantic and Pacific Tea Company: that the injury to the 
plaintiff by reason of the competition aforesaid, the same 
being sales made bv the defendant The Great Atlantic and 
Pacific Tea Company of the same character, class and kind 
of goods wares and merchandise as sold by plaintiff 
5 at a greatly reduced price, will be irreparable, in 
that the said sales will of necessity deprive plaintiff 
of customers and attract them away from plaintiff's store 
and thus deprive plaintiff of trade and livelihood and unless 
the same is and are stopped will necessarily compel plain¬ 
tiff to close his said store because of inability to compete 
with the defendant The Great Atlantic and Pacific Tea 
Company, and the prices and sales of its goods wares and 
merchandise as aforesaid; that the presence of the defend¬ 
ant The Great Atlantic and Pacific Tea Company in the 
aforesaid store in and on said premises and the sales of its 
goods, wares and merchandise therein as aforesaid will 
make plaintiff's lease and holding in said premises of less 
value as time passes. 
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renting, let- 
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11. That the defendants Herman H. B. Meyer, Helen 11. 
S. Meyer and Weaver Bros., Inc., acting as heretofore 
set forth in Paragraph Nine (9) of this Bill, each or/and/ 
all of them, well-knowing of, being cognizant of, having 
notice of and being bound by the terms of, plaintiff’s agree¬ 
ment as set forth in Exhibit “A”, did let lease and rent, as 
set forth in Paragraph Nine (9) of this Bill, said store in 
and on said premises to the defendant The Great Atlantic 
and Pacific Tea Company, well knowing that last said 
Company sold, and would sell in said premises the said 
same class, character and kind of goods warqs and mer¬ 
chandise as heretofore described as being sold 

then and now: and therebv and therefore such 

% 

ting and leasing on the part of the said defendants Herman 
II. B. Mever, Helen II. S. Mever and/or/Weaver Bros., 
Inc., as aforesaid, was and became wilful, wanton and op¬ 
pressive. 

12. That by reason of the foregoing, the said defendant, 
The Great Atlantic and Pacific Tea Company, has 

G such an interest in the aforesaid premises occupied 

bv it that the issues herein cannot be finallv de- 

• • 

termined without either affecting that interest, or without 
leaving the interest of all of the parties hereto in a situa¬ 
tion inconsistent with equity and good conscience. 

Wherefore, the premises considered, defendant respect¬ 
fully prays: 

I. That summons issue out of this Court requiring the de¬ 
fendants and each of them to answer the exigencies of this 
Bill. 

II. That upon final hearing hereof the defendants, either 

or all of them, by decree of this Court, be restrained and pro¬ 
hibited from further renting, letting, leasing anil occupying 
said part and parcel of said premises now occupied by de¬ 
fendant The Great Atlantic and Pacific Tea Company for 
the period of time of the life of plaintiff’s agreement as set 
forth in Exhibit 4 ‘A”. ! 

III. That upon a final hearing hereof, the (defendants, 
either or all of them, by decree of this Court, bfe restrained 
and prohibited from selling and / or / allowing kaid defend¬ 
ant The Great Atlantic and Pacific Tea Company to sell the 
same class, character and kind of goods, wares and mer¬ 
chandise as heretofore described, and as sold by plaintiff, 
and this in the said store now occupied in and on said prem- 
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ises by said defendant The Great Atlantic and Pacific Tea 
Company, and this for the period of time of the life of plain¬ 
tiff’s agreement, Exhibit “A”. 

IV. That this Court, by proper order, may take and state 

an account of the actual and punitive damages and the loss 

of profits sustained by plaintiff by reason — the presence 

and competition of defendant The Great Atlantic and 

Pacific Tea Company in said premises and the aforesaid 

sales as made bv it, as well as bv reason of the viola- 

• • 

7 tion and breach of the terms of plaintiff's agreement. 
Exhibit “A": and that plaintiff may have judgment 
and execution asiat law for such actual and punitive dam¬ 
ages and loss of profits as and when sustained. 

V. For such other and further relief as to the Court may 
seem just and proper. 

KURT L. MOOK. 


District of Columbia, ss: 

Kurt L. Mook, being first duly sworn, according to law, 
deposes and says that he has read the foregoing Bill of Com¬ 
plaint by him subscribed and that the matters and things 
therein set forth he verilv believes to be true. 

KURT L. MOOK. 

JAMES A. O’SHEA, 

JOHN II. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Petitioner. 


Subscribed and sworn to before me this 14th day of Au¬ 
gust, 1930. 

[ notarial seal.] ROSELYN B. SUSSAN, 

i Notary Public f I). C. 

8 Exhibit “A". 


This agreement, made this 20 dav of March in the vear 
1928, by and between George F. Hunt hereinafter referred 
to as party of the first part, and George N. Giannaros here¬ 
inafter referred to as party of the second part: 

AYitnesseth. that the party of the first part has let and 
leased, and doe'/ hereby let and lease unto tin* party of the 
second part, his executors and administrators, all that cer¬ 
tain house, messuage, tenement and premises situate in the 
City of Washington, District of Columbia, and known as 
premises No. Store No. 1—214 Massachusetts Avenue, N. 
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E. for the term of four vears and eleven months commene- 

. v i 

mg on tlie loth day of January, 1928, to be fullV completed 

and for the 
payable in 


[ling* month, 
on the 15th 

, executors, 
d with said 


and ended on the 15th day of December, 1932, at 
total rent of Fortv-onc hundred fiftv dollars, 
equal monthly installments of $50.00—Jan. 15/28 to Dec. 
15/30 $100.00—Dec. 15/30 to Dec. 15/32 — dollars in ad¬ 
vance payable on the 15th of each and every month during* 
said term as rent in advance for the next ensi 
the first payment of Fifty dollars to be made 
day of January, 192S; 

And the party of the second part, for his heir$ 
and administrators, doth herein* covenant to aii< 
party of the first part that he, said party of the jsecond part, 
shall and will during said term pay unto said party of the 
first part the rent hereby reserved in the manner herein- 
/e-ore mentioned without am* deduction whatsoever, and 
without any obligation on the part of said party of the first 
part to make any demand for the same, and further, that 
he will not use said premises for any unlawful purpose, but 
will occupy the same as a delicatessen store and will not 
sub-let nor assign said premise-, or any part thereof, nor 
transfer possession thereof to any person or persons, nor 
carry on any business except as hereinbefore stated with¬ 
out the written consent of said party of the first part, and 
further, that he, said party of the second part, will pay the 
schedule- water rent or all metered water rent, gas 
9 and electric light bills as the same may respectively 
become dm* and chargeable against said premises 
during tin* term aforesaid, and further, that no gasoline 
will lie kept or allowed on said premises and that he will at 
the end of the said term deliver up said premises in like 
good order in which thev now are, ordinary wear and tear 
and casualties by fire and storm only excepted, to said 
party of the first part, who shall and may thereupon re¬ 
enter, provided that if at least ten days before the expira¬ 
tion of the term aforesaid, the said party of the first part 
shall either leave on the premises aforesaid, or serve on the 
lessee aforesaid, a notice in writing that said premises will 

. j 

be required at the end of said term, then, in the happening 
of either of said events, the said party of the first part may, 
without further notice, immediately re-enter ^nd possess 
said premises; but in the event that said party 
part shall not give said notice as aforesaid, then. 


of the first 
, unless the 
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tenant shall immediately surrender said premises on the 
day of the expiration of said term, said tenant shall by 
virtue of this agreement become a tenant by the month, at 
the rental per month of the monthly installments of rent to 
be paid as aforesaid on the yearly tenancy, commencing 
said monthly tenancy on the day next after the expiration 
of said term: which said monthly tenancy shall be subject 
to all the conditions and covenants of said lease as though 
the same had originallv been a monthlv instead of a vearlv 
tenancy, and said monthly tenants shall give to said party 
of the first part at least thirty days' notice in writing of any 
intention to remove from said premises, and said tenant by 
the month shall not be entitled to any notice to quit in the 
event said rent is not paid in advance without demand, tin* 
usual 30 days' notice being hereby expressly waived: 

And said party of the second part further covenants and 
agrees that if during the continuance of this lease, or if 
after the commencement of said monthlv tenancv, if anv 
arise as aforesaid, he shall fail to pay any one of said 
monthly installments of rent reserved as aforesaid 
10 when and as the same shall respectively become due 
and payable, although no demand may have been 
made for the same, or if he shall in any other manner or 
respect fail to keep, or violate any one of the covenants and 
agreements hereinbefore made bv said pnrtv of the second 
part, then this lease and all things herein contained shall, 
at the sole option of the party of the first part, forever 
cease and determine, and it shall be lawful for said party of 
the first part their heirs or assigns, to re-enter and recover 
possession of said premises in accordance with the laws of 
the District of Columbia, regulating proceedings between 
landlords and tenants, or by such other legal process as 
may at that time be in operation in like case, said party of 
the second party hereby expressly waiving all right to a 
thirty days’ notice or other notice to quit should said party 
of the first part elect to proceed to recover possession as 
aforesaid: 

And it is further agreed that in the event of the premises 
hereby demised becoming wholly untenantable by reason of 
tire or storm, without negligence or fault on the part of said 
party of the second part, then the rent herein agreed to be 
paid shall cease, until said premises shall be restored to a 
tenantable condition: 
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11 It is further understood and agreed 
parties hereto that no sandwich shop 


between the 
restaurant, 


Drug Store or Delicatessen Store will be permitted in the 
three remaining stores during the term of this lease, and 
further that in the event of a sale of the business conducted 
therein, this lease mav be assigned to the successor of the 
party of the second part. It is also agreed that no store 
will be permitted in the vacant stores to carriy soda foun¬ 
tains or news stands except in the premises hereby leased. 

See Schedule “ A' ’ attached hereto and made a part of 
said lease. 

That lessee will not place any signs upon thp doors, win¬ 
dows, walls, or front of said buildings, or the entrance 
thereto, without the written consent of the said party hereto 
of the first part first had and obtained. 

That Lessee will not paper or paint the walls or make 
any alterations, additions or improvements, to the said 
demised premises, without the written consent of the said 


btained, and 
.de bv either 


party hereto of the first part, first had and q 
all alterations, additions or improvements, m 
of the parties hereto, except movable office fjirniture and 
fixtures put in at the expense of the said party hereto of the 
second part, shall remain upon and be surrendered with the 
said premises at the end of the term of this lease, without 
molestation or injury. 

That the Lessee covenants that no claim shall be made 
against the Lessor bv the Lessee, or anv agent or servant 
of the lessee, or by any others claiming the right to be in the 
demised premises or in said building through or under the 
said Lessee for any injury, loss or damage to persons or 
property oeeur-ing upon the demised premises from any 
cause. 

And it is further provided that if under the provisions of 
this lease and agreement a seven days' sumnjons shall be 
served, and a compromise or settlement sluill be made, 
either before or after judgment, whereby the said party of 
the second part shall be allowed to retain said premises, 
such proceedings shall not constitute a waiver of any 
12 covenant herein contained or the lease itself, or of 
the monthly tenancy if that be in force jat such time 


of times; and it is further understood and agi| 


covenants and agreements contained in the within agree- 


eed that the 
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ment to be performed by the respective parties are binding 
on the said parties and their legal representatives and as¬ 
signs, and that no waiver of anv breach of anv covenant 
v • • 

lierein sliall be construed to be a waiver of the covenant it¬ 
self or of any subsequent breach thereof. 

Tn testimony whereof the respective parties hereto have 

hereunto set their hands and seals the dav and vear first 

• * 

hereinabove written. 

GEORGE F. IIUXT. [skal.1 
GKO. X. GIAXXAKOS. [skal.1 


Signed in the presence of- 
II. L. HUMPHREY. 


Julv 23rd, 1929. 


For value received 1 lierebv transfer mv i*iu’lit, title and 
interest in and to this lease to Mr. K. L. Mook. 

GEO. X. GIAXXAKOS. [seal. 

\\ it ness: 

ROBERT B. HOLLAXDEK. 


Schedule “ A 

It is further understood between the parties hereto that 
after Dee. 15, 1930. should store Xo. 3 rented by Mr. Isaac 
Kushner be still rented to him, that he will be compelled to 
confine himself to the sale of green vegetables and raw 
meat. Unless this provision is lived up to, the rent on the 
above property will continue at $50.00 per month instead 
of $100.00 per month until such time as Mr. Kushner con- 
tines himself to the foregoing provision. 

I 1 ' GEORGE F. IIUXT. 

GEO. X. GIAXXAROS. 


1 <n 


Exhibit “B'\ 


Whereas. George F. Hunt has on the lltli dav of Julv, 
1929. by Deed of Trust secured on the hereinafter described 
property, borrowed from 'Weaver Bros., Inc., the sum of 
$170,000 on one promissory note, the trustees being Clar¬ 
ence Dodge and Martin R. West, said note being due De¬ 
cember 1. 1934, and said Deed of Trust recorded the 12th 
day of July, 1929 as Instrument Xo. 12. 

Xow, therefore, as a part of the consideration for which 
aid loan is made, and in order to better secure the pav- 


s 



11 


K. L. MOOK VS. WEAVER BROS., INC., ET AL. 

ment of the same, the said George F. Hunt, maker of said 
Deed of Trust, and D. J. Walker, the present holder of the 
legal title, do hereby appoint, irrevocably during the ex¬ 
istence of said trust, Weaver Bros., Inc., a corporation or¬ 
ganized and doing business under the laws of tli|e District of 
Columbia, as rental agent for the said property, with power 
to collect the rents, to supervise the operation of said build¬ 
ing and in connection therewith to incur all proper expense 
and charges necessary for the same, to charge and deduct 
for their services a commission of 5% on all rents col¬ 
lected, and out of the net rents to withhold monthly pro¬ 
portionate amounts necessary to pay the interest on said 
trust and the installments of principal thereof, as and when 
they respectively fall due: the said property being lots 


lettered “S”, “T”, “IT”, “V” and “W’ 
Crutchett's subdivision of lots in Square 755, 


recorded in the Office of the Survevor for the District of 


’ in James 
as per plat 


Columbia in Tuber “B”, folio 54, being knownj 
214 Massachusetts Avenue, X. E. 

In witness whereof, the said George F. Hunt and D. J. 
Walker have hereunto set their hands and seals this 12th 
dav of Julv, 1929. 

GEORGE F. HUNTf. [seal.] 

D. J. WALKER. 


as premises 


[seal.] 


of 


for the Dis- 


Signed. sealed and delivered in the presence 
JAMES BURNS. 

JAMES F. SALKELD. 

United States of America, 

District of Columbia , To wit: 

I, Marie Eichelser, a Notary Public in and 
trict of Columbia, do hereby certify that Gcofgc F. Hunt 
and I). J. Walker, parties to a certain instrument bearing 
date on the 12th dav of Julv, 1929, and hereunto an- 
14 nexed, personally appeared before me in said Dis¬ 
trict, the said George F. Hunt and D. J. Walker being 
personally well known to me as the persons who executed 
the said instrument, and acknowledged the same to be their 
act and deed. 

Given under mv hand and seal this 11th dav of Julv, A. D. 
1929. 

[notarial seal.] MARIE C. EICIIEljSER, 

Notary Public , D. C. 
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* 


Motion to Dismiss. 
Filed August 26, 1930. 

V7 


* 


Comes now the defendant, The Great Atlantic and Pa¬ 
cific Tea Company, a body corporate, by its attorneys, 
Douglas, Obear Douglas, and moves the court to dis- 
miss the bill of complaint filed in the above entitled cause 
on the "rounds following: 

1. It appears from the bill of complaint that the cove¬ 
nant upon which this cause of action is based was made 
between George F. Hunt, grantee of the defendants Her¬ 
man II. B. Mover and Helen II. S. Mover on one side and 

* * 

George X. Giannaros, the assignee of the plaintiff, on the 
other and that such covenant is personal and does not run 
with the land. 

2. It is not alleged in the bill of complaint that the de¬ 
fendant, The Great Atlantic and Pacific Tea Company, had 
notice of the lease set out in the bill of complaint, as Ex¬ 
hibit “A' ? thereto, before the execution and delivery of the 
lease from the defendants Meyer to the defendant. The 
Great Atlantic and Pacific Tea Company, and before The 
Great Atlantic and Pacific Tea Company entered into pos¬ 
session of i the premises known and described as 

16 Stores Xos. 3 and 4 in the building or apartment 
known as 214 Massachusetts Avenue, X. E., Wash 
ington, D. C. 

DOUGLAS, OBEAR & DOUGLAS, 
By J. V. MORGAN, 

Attorneys for Defendant The Great 

Atlantic and Pacific Tea Company. 

To Messrs. James A. O'Shea, 

John H. Burnett, and 
Alfred Goldstein, 

Attornevs for Plaintiff: 

Please take notice that the foregoing motion to dismiss 
will be called to the attention of the justice of the Supreme 
Court of the District of Columbia sitting in Equity Court 
Xo. 1 or the appropriate branch of the Supreme Court of 
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the District of Columbia on the first motion |dav in the 
month of October, 1930, or as soon thereafter as counsel 
mav be heard. 

DOUGLAS, OBEAR & DOUGLAS, 
By J. V. MORGAN, 

Attorneys for Defendant The Great 
Atlantic and Pacific Tea Company. 

Service of a copy of the foregoing motion acknowledged 
this 26th dav of August, 1930. 

JAMES A. O’SHEA, 
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JOHN H. BURNET 
ALFRED GOLDST 
Attorneys for the 

Motion to Dismiss. 

Filed September 8, 1930. 


EIN, 

Plaintiff. 


Come now the defendants, Weaver Bros. life., Herman 
H. B. Meyer and Helen H. S. Meyer, by theijr attorneys, 
Peelle, Ogilby & Lesh, and move the Court to 'dismiss the 
bill of complaint herein on the following grounds: 

1. It appears from the bill of complaint that the alleged 
cause of action founded upon a violation of ar agreement 
by one George F. Hunt “that no sandwich shop, 


ore” would 
* defendant, 
during the 
vet it does 


18 restaurant, drug store or delicatessen st 
be permitted in the stores now leased tc 
The Great Atlantic and Pacific Tea Company, 
term of the lease to the plaintiff’s assignor; 
not appear by the bill of complaint that a sandwich shop, 
restaurant, drug store or delicatessen store h^s been per¬ 
mitted or maintained in the stores leased to defendant, The 
Great Atlantic and Pacific Tea Company. 

2. It does not appear from the allegations o: the bill of 
complaint that the agreement so made by the iaid George 
F. Hunt is binding upon the defendants to this suit or 
inures to the benefit of the plaintiff in this suft. 

PEELLE, OGILBY l& LESH, 
By PAUL E. LESH, 


Attorneys for Defendants Weaver Bros., 


Herman H. B. Meyer, and Helen H. Meyer 


Inc., 
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To Messrs. James A. O’Shea, 

John H. Burnett, and 
Alfred Goldstein, 

Attornevs for Plaintiff: 

Please take notice that the foregoing motion to dismiss 
will be called to the attention of the Justice of the 
19 Supreme Court of the District of Columbia sitting 
in Equity Court Xo. 1 or the appropriate branch of 
the Supreme Court of the District of Columbia on the first 
motion day in the month of October, 1930, or as soon there¬ 
after as counsel may be heard. 

PEELLH, OGILBY £ LES1I, 
By PAUL E. LES1I, 

Attorneys for Defendants Wearer Bros., Inc.. 

Herman II. B. Meyer, and Helen If. S. Meyer. 


20 Order Dismissing Bill of Complaint as to Defendant 
The Great Atlantic and Pacific Tea Company. 


Filed November 3, 1930. 


This cause came on to be heard on motion of the defend¬ 
ant, The Great Atlantic and Pacific Tea Company, to dis¬ 
miss the bill of complaint filed in the above entitled cause, 
and after consideration, it is by the Court this 3rd day of 
November, 1930, 

Ordered, adjudged, and Decreed that the said bill of com¬ 
plaint be and the same is hereby dismissed as to the defend¬ 
ant, The Great Atlantic and Pacific Tea Companv. 

JOSEPH AY. COX, 

Justice. 


To the foregoing plaintiff excepts & notes an appeal to 
the Court of Appeals of the District of Columbia: under¬ 
taking on appeal hereby fixed in the sum of One Hundred 
Dollars to guarantee costs of appeal. 

JOSEPH AY. COX, 

Justice. 
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21 Memorandum as to Motion of Weaver \Bros., Inc., 
Herman II. B. Meyer, and Helen H. Meyer to 
Dismiss Bill. 

Filed November 6, 1930. 


It is the opinion of the Court that this suit| can not be 

maintained in equity against Weaver Bros., Ii^c., Herman 

H. B. Mover and Helen H. S. Mever. 

» * 

It is not clear, however, that the plaintiff may not have a 
cause of action at law; because: 

(a) It can not be determined as a matter of law, upon 
the allegations of the bill, that permission of the business 
conducted by the Great Atlantic & Pacific Tea Company 
in other stores on the premises is not a violation of the 
covenant relied on by the plaintiff. This seems to be a 
question to be determined from the evidence. 

(b) The present owners, in effect, have become parties 
to the lease, under which the present lessee has been occupy¬ 
ing the delicatessen store and paying rent therefor. The 
authorities holding that covenants, such as the plaintiff 
here relies on, are personal and do not pass with the land, 
would not seem applicable. The present owners, taking 
the benefits of the lease, should bear its burdens. 

The cause may be certified to the law side of the court 
in accordance with the act of April 19, 1920, 41 Stat. 569; 
I). C. Code, Section 1535/?. An order may be prepared 
accordingly. 

JOSEPH W. 


* 


ox, 

Justice. 

November 6, 1930. j 

22 Order Transferring Cause. 

Filed January 9, 1931. 
****** 

Upon consideration of the motion of the 
Weaver Bros., Inc., Helen II. S. Meyer and He 
Meyer, to dismiss the bill of complaint, and ijt appearing 
to the Court that this suit in Equity should have been 
brought at law, it is, bv the Court, this 9" dav ojf December, 
1930, 

Adjudged, ordered, and decreed that this siiit in equity 
be and the same is hereby transferred to the Circuit term of 


defendants 
rman H. B. 
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this Court for further proceeding; and plaintiff is granted 
twenty days herefrom to make such amendments in the 
pleadings as may be necessary to make them conform to the 
proper practice. 

JOSEPH W. COX, 

Justice. 


Approved as to form. 

PEELLE, OGILBY & LESII, 

Attorneys for Weaver Bros., Inc., et at. 


23 Declaration. 

Filed Jan. 14,1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79110. 


Kurt L. Mook, Plaintiff, 
vs. 

Weaver Bros., Inc., et al., Defendants. 


Kurt L. Mook, plaintiff herein sues the defendants 
Weaver Bros. Inc., a body corporate, which at all times 
mentioned herein did business as a body corporate in the 
District of Columbia, Helen H. S. Meyer and Herman II. B. 


Meyer, for that on to wit, July 23, 1929, plaintiff, as de¬ 
fendants. and each of them, well knew and had notice of, 
was and became the tenant of Store Xo. One (1) located in 
an apartment house in premises Xo. 214 Massachusetts 
Avenue. Northeast, in the City of Washington, District 
of Columbia: that plaintiff was the assignee of one 
George X. Giannaros who held said premises by written 
agreement with one George F. Hunt, the owner of said 
premises, same bearing date of March 26, 1928: that on, 

to wit, Julv 12. 1929. said Weaver Bros., Inc., bv written 
• • 

agreement with said Hunt, was made rental agent, for all 
of the apartments and stores in said premises, 214 Massa¬ 
chusetts Avenue, Northeast, Washington, District of Co¬ 
lumbia, said last agreement being irrevocable until the pay¬ 
ment of $170,000,00 to said Weaver Bros., Inc.: and said 
last agreement has been at all times and is now in full force 
and effect; that thereupon all right, title and interest in and 
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irrevocable 
of plaintiff 


to said lease of plaintiff was transferred, assigned and set 
over to said Weaver Bros., Inc., acting ai said rental 
24 agent; that on, to wit, April 18, 1930, the defendants 
Helen H. S. Mover and Herman H. B. Mover became 

+ Tv 

and they are the present owners of said premises which are 
and were at all times from the making of said 
agreement subject to the same; that the lease 
provided among other things that the said tenancy was to 
continue until December 15, 1932, that plaintiff was per¬ 
mitted to occupy and use said store as a delicatessen store 
and that alone and that no soda fountain, news ^tand, sand¬ 
wich shop, restaurant, drug store and no delicatessen store 
would be permitted in the three (3) remaining stores in said 
premises during the term of plaintiff’s lease. 

And plaintiff further avers that from the said 23rd day 
of Julv. 1929, to the date of the filing of this Declaration 
plaintiff occupied said store under and by virtue of the said 
lease and at all times paid to said Weaver Bros., Inc., act¬ 
ing as aforesaid, the rent as specified in said 
said Weaver Bros., Inc., were the agents of said 
Mever and Herman IT. B. Mover bv reason 


lease; that 
Helen H. S. 
of the said 


irrevocable agreement: that plaintiff at all tidies when he 


1 store as a 
and dealing 


was tenant as aforesaid, used and occupied sai 
delicatessen store, selling to his trade therein 
in all of the goods, wares and merchandise coijimonly sold 
in a present day delicatessen store, to wit: canned and fresh 
vegetables, and fruits, salads, milk, bread, baked and boiled 
meats, bottled delicacies such as pickles, preserves, olives, 
cherries and the like, ginger ale and soda water, domestic 
and imported cheeses, staple and fancy groceries, cakes, 
cookies, crackers, tobacco, cigarettes and many other arti¬ 
cle's of a distinctly similar nature commonly sold in a 
delicatessen store, the same being too numerous to set. 

erms of his 
as agents 
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forth herein; that plaintiff under the t 
lease paid his rent to said Weaver Bros., Inc 
of the said Herman H. B. Meyer and Helen S. Meyer 
and the same was accepted by said Weaver Brbs. Inc., act 
ing as aforesaid under the terms of said lease! 
for the period of time aforesaid and plaintiff 


of plaintiff 
relied upon 


the terms of his, plaintiff’s, lease in making said payments; 


that it then and there became and was the c 


Weaver Bros. Inc., and said Helen II. S. Meyer and Herman 


utv of said 
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II. B. Mover to refrain from letting, leasing and renting anv 
of the stores in aforesaid premises to any person and cor¬ 
poration for the purpose of selling and dealing in any of 
the aforesaid goods sold by plaintiff and it was the further 
duty of defendants and each of them to refrain from letting, 
leasing and renting any of the stores in said premises to 
any person and corporation for the purpose of dealing in 
goods, wares and merchandise of the same character, class 
and kind as the goods, wares and merchandise as sold and 
dealt in by plaintiff, and this for the period of the life of 
plaintiff’s said lease. 

But notwithstanding their duty in the premises the de¬ 
fendants and each of them, acting as aforesaid under the 
terms of said irrevocable agreement, did, during the month 
of, to wit, July, 1930, the exact date being to plaintiff un¬ 
known, let, lease and rent to The Great Atlantic and Pa¬ 
cific Tea Company, a body corporate, hereinafter called the 
Tea Company, stores numbered three (3) and Four (4) in 
said premises: that defendants and each of them well knew 
the character, class and kind of goods, wares and mer¬ 
chandise that said Tea Company sold and dealt in and this 
at and before the date of said letting, leasing and 
2f> renting; that on, to wit, July 24, 1930, said Tea Com¬ 
pany occupied and used said stores numbered three 
(3) and four (4) and is now occupying and using the same 
and will continue in the future so to do for a period of the 
life of plaintiff's lease, and this occupation and use was oc¬ 
casioned and caused bv the aforesaid acts of said defendants 
and each of them: that since the said date said Tea Com¬ 
pany moved into said stores, continuously until the filing 
of this declaration and in the future for the period of the 
life of plaintiff's lease said Tea Company, has, is now and 
will for said future time, sell and deal in the same kind 
class and character of goods, wares, and merchandise as 
aforesaid and as heretofore set forth and named and this 
in violation of the terms of plaintiff’s lease; and that de¬ 
fendants and each of them well knew at and before the 


time of the letting and leasing and renting of said stores 
three (3) and four (4) aforesaid, that said Tea Company 
not only sold and dealt in the same kind, class and character 
of goods, wares and merchandise as sold and dealt in by 
plaintiff as heretofore set forth and named, although said 
Tea Company was not known as and called a delicatessen 
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but that the said Tea Company sold and dealt in the said 
articles at a cut price namely, at prices greatly less than 
the prices on the said articles sold and dealt in by plaintiff 
as aforesaid; that defendants and each of them, at and be¬ 
fore the said letting, leasing and renting of saiji Tea Com¬ 
pany well knew that said Tea Company would compete with 
plaintiff and undersell plaintiff in the identical goods, wares 
and merchandise which plaintiff sold and dealt in. 

By reason of the foregoing, the said letting, leasing and 
renting of said premises to said Tea Company and 

27 the resulting use and occupation to which defendants 
and each of them well knew the said premises would 

be put was wilful, wanton and oppressive; that plaintiff has 
suffered a loss in profits and in his business, his Trade, good¬ 
will and the number of his customers and plaintiff will so 
continue to suffer said damage until December 15, 1932; 
that plaintiff’s lease and holding in said premises has 
thereby decreased in value. 

'Wherefore plaintiff claims of the defendants and each 
of them damages in the amount of Ten Thousand ($10,- 
000.00) Dollars besides costs. 

And plaintiff further claims the sum of Ten Thousand 
($10,000.00) Dollars as punitive damages. 

JAMES A. O’SHEA, 

JOHN II. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

28 Demurrer. 

Filed Mav 9, 1931. 

V 7 

#***#•# 

Comes now the defendant, Weaver Bros. Inc., by its at¬ 
torneys, Peelle, Ogilby & Lesh, and Arthur G. Nichols, Jr., 
and savs that the declaration herein is bad in substance 
in that it does not state a cause of action against, this 
defendant. 

The points of law intended to be argued in behalf of this 
demurrer are: 

(1) The said declaration sets out that this defendant 
acted solely as an agent for a disclosed principal or prin¬ 
cipals in respect of the matters complained of ih the decla- 
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ration, and therefore the principals being parties defend¬ 
ants in this cause, this defendant, as agent, is not a proper 
party and is not liable to the plaintiff as set out in the 
declaration. 

(2) It appears from the declaration that the alleged 
cause of action is founded upon a violation of an agreement 
by one George F. Hunt, that no sandwich shop, restaurant, 
drug store or delicatessen store would be permitted in the 
stores now leased to the Great Atlantic and Pacific Tea 
Company, during the term of the lease of the plaintiff's 

assignor ;i yet it does not appear by the declaration 
29 that a sandwich shop, restaurant, drug store or deli¬ 
catessen store has been permitted or maintained in 
the stores leased to the said The Great Atlantic & Pacific 
Tea Company. 

(3) It does not appear from the allegations of the decla¬ 
ration that the agreement so made bv the said George F. 
Hunt is binding upon this defendant or that it inures to the 
benefit of the plaintiff in this suit. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Defendant Weaver Bros , Inc. 

To Messrs. James A. O’Shea, 

John II. Burnett, and 
Alfred Goldstein, 

Attornevs for Plaintiff: 


Please take notice that the foregoing demurrer will be 
filed with the Clerk of the Supreme Court of the District of 
Columbia this 9th dav of Mav, 1931. 

’ PEELLE, OGILBY £ LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Defendant Weaver Bros., Inc. 


30 Demurrer. 

Filed May 9, 1931. 

#*•••** 


Come now the defendants, Herman H. B. Meyer and 
Helen II. S. Mever, bv their attornevs, Peelle, Ogilbv & 
Lesh, and Arthur G. Nichols, Jr., and say that the declara¬ 
tion herein is bad in substance in that it does not state a 
cause of action against these defendants. 
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The points of law intended to be argued in behalf of this 
demurrer are: 

(1) It appears from the declaration that !the alleged 
cause of action is founded upon a violation of an agreement 
by one George F. Hunt, that no sandwich shop, restaurant, 
drug store or delicatessen store would be permitted in the 
stores now leased to The Great Atlantic and Pacific Tea 
Company, during the term of the lease of the plaintiff’s as¬ 
signor: yet it does not appear by the declaration that a 
sandwich shop, restaurant, drug store or delicatessen store 
has been permitted or maintained in the stores lpased to the 
said The Great Atlantic & Pacific Tea Company. 

(2) It does not appear from the allegations df the decla¬ 
ration that the agreement so made by the said George F. 

Hunt is binding upon these defendants or that it 

31 inures to the benefit of the plaintiff in this suit. 

PEELLE, OGILBY & LESII, 

A. G. NICHOLS, Jr., 

Attorneys for Defendants Herman 
H. B. Meyer and Helen II. S. Meyer. 

To Messrs. James A. O’Shea, 

John II. Burnett, and 
Alfred Goldstein, 

Attornevs for Plaintiff: 

Please take notice that the foregoing demurrer will be 
filed with the Clerk of the Supreme Court of the District of 
Columbia this 9th dav of Mav, 1931. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Defendants Hetman 
H. B. Meyer and Helen H. $. Meyer. 

32 Memorandum Opinion. 

Filed May 18,1931. 


• •••••* 

The demurrers of each of the defendants will be sustained 

upon each of the grounds set out in the several demurrers. 

I mav add that the declaration does not conform to sec- 
* 

tion (a) of Law Rule 14. 

The plaintiff will be allowed ten days within which to file 
an amended declaration. 

BAILEY, J. 
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Memorandu m. 

May 27, 1931.—Order of discontinuance as to Herman 
H. B. Mever and Helen II. S. Mever tiled. 


oo 

«)o 


A molded Declaration. 


Filed Mav 27, 1931. 


Leave of Court having; been first had and obtained, plain¬ 
tiff amends his declaration as follows: 

Kurt L. Mook, plaintiff herein, sues the defendant, 
Weaver Bros. Inc., a body corporate, which at all times 
hereinafter mentioned did business as a body corporate in 
the District of Columbia, for that on, to wit, March 2(>, 1928, 
there was a certain written agreement entered into by and 
between George X. Gianarros and Georue F. Hunt and 
siuned bv said parties, over of which is herein* tendered; 
that said agreement provided among- other things, that 
said Hunt, the owner of the apartment house building- lo¬ 
cated at 214 Massachusetts Avenue, Northeast, Washing¬ 
ton District of Columbia, let and leased that portion of 
said building known as and called Store No. 1 to said Gian- 
naros for the term of four (4) years and eleven (11) months 
commencing, to wit, January 15, 1928; that said Giannaros 
then and there .became and was the tenant of said Hunt 
with the right and privilege to said Giannaros, under and 
by virtue of the terms of said agreement, to occupy said 
store and conduct therein the business of a delica- 
34 lessen store: that said Giannaros entered into said 
premises and tenancy under and by virtue of said 
agreement and conducted therein a delicatessen store, sell¬ 
ing and dealing in all of tin' goods, wares and merchan¬ 
dise commonly sold and dealt in by delicatessen stores, to 
wit, canned and fresh vegetables, fruits, salads, fish, milk, 
bread, baked and boiled meats, bottled delicacies, to wit, 
pickles, preserves, olives, cherries and the like, ginger ale 
and soda water, domestic and imported cheeses, staple and 
fancy groceries, cakes, cookies, crackers, tobacco, cigar¬ 
ettes and manv other articles of a distinctlv similar na- 

* % 

ture commonly sold in a delicatessen store, the same being 
too numerous to set forth herein: that said Giannaros paid 
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the rent as provided in said agreement and th|> same was 
accepted by said Hunt. 

And plaintiff further avers that on, to wit, July 12, 1929, 
said Hunt borrowed from defendant the sum of $170,- 
000.00, the same being secured by a Deed of Tijust on said 
premises made to defendant by said Hunt anti then and 
there said Hunt transferred, set over and assij 
fendant the said agreement of and bv said Hu 
Giannaros and then and there said Hunt and 
entered into a certain written agreement, oye 


is hereby tendered which provided among other things, 


that as a part of the consideration of the loan oi| 


000.00 bv defendant to said Hunt and in order to better 


secure the payment of the same to defendantj 
was appointed irrevocably during the existei 


»'ned to de- 
lt and said 
defendant 
r of which 


said $170,- 


defendant 
ce of said 


trust the rental agent for said premises, with power to col¬ 
lect the rents and to supervise the operation of said prem¬ 
ises; that from the date of last said agreement hitherto, 
the defendant acting pursuant to, under and by virtue of, 
the terms of said last agreement, has and does let and 
lease all parts and portions of said premises in the 
35 place and stead of the owner thereof; that under 
and by virtue of, the terms of said last agreement, 
the defendant was given and has now the sole and onlv 
power to let and lease any and all parts and portions of 
said premises and defendant became, was and is the land¬ 
lord thereof and accepted and received the remits of said 
Giannaros paid and given to defendant under and by virtue 
of said Giannaros’ said agreement with said Hunt, which 
had been and was assigned, transferred and set over to de¬ 
fendant bv said Hunt as aforesaid. 

And plaintiff further avers that the said agreement by 
and between said Hunt and said Giannaros further pro¬ 
vided that in the event of the sale of the business of said 
Giannaros, conducted in said premises, under and by virtue 


of said landlord and tenant agreement, said 
could assign to his successor the said landlord 
agreement; that on, to wit, July 23, 1929, said 


sold said business to plaintiff and said Giannarbs set over, 
transferred and assigned the said lease and agreement with 
said Hunt to plaintiff; that under and by virtue of said 
landlord and tenant agreement plaintiff entered into and 
upon said premises and sold and dealt in the same afore- 


Giannaros 
and tenant 
Giannaros 
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said goods, wares and merchandise so sold and dealt in 
by said Gainnaros and plaintiff conducted therein a deli¬ 
catessen store and from the last said date hitherto plain- 
tilf became was and is the tenant of defendant; that plain¬ 
tiff has, at all times, since, to wit, July 23, 1929, hitherto, 
paid his rent as it became and was due, under, and by 
virtue of, the terms of said agreement bv and between said 
Hunt and said Giannaros, to defendant and defendant has 
so accepted the same. 

3b And plaintiff further avers that said landlord and 

tenant agreement bv and between said Hunt and said 
Giannaros provided further that no sandwich shop, restau¬ 
rant, drug store, delicatessen store and soda fountains 
would be permitted in any of the three (3) remaining stores 
in said premises and plaintiff relying, at all times herein 
mentioned, on the said last provision paid his said rents to 
defendant and defendant so accepted the same. 

Wherebv and bv reason of the foregoing it then and there 
became and was at all times the duty of defendant, its 
agents, servants and employees, to refrain from letting, 
leasing and renting anv of the other and remining stores, 
to wit, Stores Numbered 2, 3, and 4, in said premises to any 
person and corporation for the purpose of selling and deal¬ 
ing in anv and all of the aforesaid goods, wares and mer- 
chandise so sold by plaintiff and similar goods, wares and 
merchandise although said person and corporation was not 
conducting a business known as and called a sandwich shop, 
drug store, delicatessen store, restaurant and soda foun¬ 
tain, and this for the period of the life of plaintiff's lease 
and agreement assigned to him as aforesaid bv said Gian- 
naros. 

But, notwithstanding its duty in the premises, the de¬ 
fendant, through and bv its agents, servants and cm- 
ployees, did, to wit, during the month of July, 1930, the 
exact date being to plaintiff unknown, let, lease, and rent 
to The Great Atlantic and Pacific Tea Company, a body 
corporate, hereinafter called the Tea Company, stores num¬ 
bered 3 and 4 in said premises: that defendant then and 
there knew the business and the goods, wares and merchan¬ 
dise that said Tea Company sold and dealt in: and defend¬ 
ant further then and there knew that said Tea Company 
would be and was a competitor in business of plaintiff 
and was then and there underselling plaintiff in his 


37 
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goods, wares and merchandise and was a cut-price store, 
namely, a dealer in goods, wares, and merchandise of 
the same kind, class and character as those sold and dealt 
in by plaintiff at a price greatly less than the prices on 
said articles sold and dealt in by plaintiff and tjhis although 
said Tea Company was not conducting and operating a 
business known as and called a delicatessen store, drug 
store, sandwich shop, restaurant and soda fountain; and 
the said Tea Company has since, to wit, July, lf)30, hitherto, 
used and occupied said stores numbered 3 an[d 4 and has 
sold and dealt therein, in the same goods, warfes and mer¬ 
chandise as sold and dealt in by plaintiff and this at said 
cut prices. 

Whereby and by reason whereof, the plaintiff jhas suffered 
a loss in his trade, customers, profits, business and good 
will and plaintiff will so continue to suffer said damage for 
the remainder of the life of plaintiff’s lease, until, to wit, 
December 15, 1932; that plaintiff’s lease and holding in said 
premises has thereby decreased in value; that because of 
the foregoing and because of the use to which defendant 
knew said stores Numbered 3 and 4 would be p^it the afore¬ 
said actions and deeds of defendant w as- wilfullj wanton and 
oppressive. 

Wherefore plaintiff claims of the defendant 
Ten Thousand ($10,000.00) Dollars, as damajf 
costs. 

And plaintiff further claims the sum of Teh Thousand 
($10,000.00) Dollars, as punitive damages. 

JAMES A. O’SHEAl 
JOHN H. BURNETT, 

ALFRED GOLDSTfclX, 


t lie sum of 
^es, besides 
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Attorneys for 
Demurrer to Amended Declaration. 
Filed June 12, 1931. 


Plaintiff. 


Comes now the defendant, Weaver Bros. Inci, by its at¬ 
torneys, Peelle, Ogilby & Lesh, and Arthur G. Nichols, Jr., 
and says that the amended declaration filed herein is bad in 
substance in that it does not state a cause of action against 
the defendant. 
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The points of law advanced in behalf of this demurrer 
are: 

(1) The said declaration sets out that whatever power 
of supervision the defendant had over the premises was 
vested in it by the terms of the agreement of July 1*2, 1929, 
and that by the provisions thereof the defendant became the 
rental agent for the owner. Hunt. Therefore, the principal 
being disclosed, the defendant, as agent, is not liable to 
the plaintiff as set out in the declaration. 

(2) The fact i that Hunt constituted the defendant his 
rental agent, irrevocably, does not render the defendant li¬ 
able as principal by reason of its actions as such agent. 

(3) It appears from the declaration that the alleged 
cause of action is founded upon a violation of an agree¬ 
ment by one George F. Hunt, that no sandwich shop, res¬ 
taurant, drug store or delicatessen store would be per¬ 
mitted in the stores now leased to the Great Atlantic and 
Pacific Tea Company, during the term of the lease of the 
plaintiff’s assignor: yet it does not appear by the declara¬ 
tion that a sandwich shop, restaurant, drug store or deli¬ 
catessen store has been permitted or maintained in the 
stores leased to the said The Great Atlantic & Pacific Tea 

Company. 

39 4. It does not appear from the allegations of the 

declaration that the agreement so made by the said 
George F. Hunt is binding upon this defendant or that it 
inures to the benefit of the plaintiff in this suit. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Defendant Wearer Bros., Iiie. 

To Messrs. Janies A. O'Shea, 

John II. Burnett, and 
Alfred Goldstein, 

Attorneys for Plaintiff: 


Please take notice that the foregoing demurrer will be 
filed with the Clerk of the Supreme Court of the District 
of Columbia this 12th dav of June, 1931. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Defendant Weaver Bros., Inc. 
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Mem o ra nd u m Op inio n. 

Filed September 25, 1931. 

• • * * * • J * 

The demurrer to the amended declaration isj sustained 
upon the third ground therein stated. This point seems so 
plain that I have not considered the other grounds. 

September 24, 1931. 

JESSE C. ADKINS, 

Justice . 

40 Memorandum. 

September 25, 1931.—Demurrer of deft. Weaver Bros, 
to amended declaration sustained. 

Supreme Court of the District of Columbia. 

Monday, September 28, 1931. 

Session resumed pursuant to adjournment, Hoji. Jesse C. 
Adkins, Justice, Presiding. 

• ••***• 

Comes now the plaintiff bv his attorney of record and 
elects to stand upon his amended declaration filed herein. 
Whereupon, it appearing to the Court that tliej demurrer 
to the said amended declaration was sustaincjl on Sep¬ 
tember 25, 1931 it is ordered that judgment be entered in 
accordance therewith. Wherefore, it is considered that 
plaintiff take nothing by this action that defendants Weaver 
Brothers Inc. go hence without dav be for nothing held and 
recover of plaintiff their costs of defense to b(j taxed by 
the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by his attorney 
in open court notes an appeal to the Court of Appeals of 
this District. Whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollar.^ ($50.00) 
cash with the clerk in lieu thereof. 
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K. L. MOOK VS. WEAVE!! BROS., INC.. ET AI. 


Memorandum. 


October 2, 1931.—Undertaking on appeal by Plaintiff for 
$100 approved and filed. 
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Assignments of Error. 

Filed October 2, 1931. 

# # * # * 


Now comes the plaintiff, by his attorneys, and assigns for 
review to the Court of Appeals of the District of Columbia, 
on appeal in the above entitled cause, the following errors: 


1. The court erred in dismissing the Bill of Complaint 
filed in this cause under Equity No. 51.749. 

2. The court erred in transferring said Equity cause to 
the Circuit Division of the court. 

3. The court erred in sustaining the demurrers to the 
Declaration filed herein. 

4. The court erred in sustaining the demurrer to the 
amended Declaration filed herein. 

5. The court erred in entering judgment herein. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN. 

Attorneys for Plaintiff. 


Service of the foregoing assignments 
edged this 2 dav of October, 1931. 


of error acknowl- 



PEKLLE. < Hi I LI>Y LKSil. 
PAUL E. LESH, 

Attorneys for Defendant. 



Designation of Record. 

Filed October 2, 1931. 

• * • # 


The Clerk will please make up the record for the Court 
of Appeals to consist of the following: 

From Equity X’o. 51749. 

1. Bill of Complaint. 

2. Separate Motions of each Defendant to Dismiss. 
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3. Decree dismissing bill as to defendants, Atlantic and 
Pacific Tea Company. 

4. Memorandum of .Cox, J. 

5. Decree transferring cause to Circuit Divisio^i. 

From Law Number 79110. 


srman and 


a ration. 


1. Declaration. 

2. Demurrer of each defendant. 

3. Memorandum of Bailev, J. 

4. Memo.: Discontinuance as to defendants, Hj 
Plelen Meyer. 

5. Amended Declaration. 

0. Demurrer to amended declaration. 

7. Memorandum of Adkins, J. 

8. Memo.: Demurrer sustained. 

9. Memo.: Election to stand on amended dec 

10. Judgment. 

11. Memo.: Appeal noted. 

12. Memo.: Bond approved and filed. 

43 13. This Designation. 

JAMES A. 0 ’SHEAi 
JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff . 

Service of copy acknowledged this 2 day of October, A. D. 
1931. 

PEELLE, OGILBY & LES1I, 
By PAUL E. LESH, 

Attorneys for Defendant. 

44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 43, both inclusive, to be a tnje and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 51749 in Equity, wherein Kul*t L. Mook 
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K. L. MOOK VS. WEAVER BROS., INC., ET AL. 


is Plaintiff and'Weaver Bros. Inc., et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5531. Kurt L. Mook, appellant, vs. Weaver Bros., Inc., 
a body corporate, et al. Court of Appeals, District of Co¬ 
lumbia. Filed Oct *24. 1931. Ilenrv W. Hodges, Clerk. 
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3m % (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1931 

No. 5531 

KURT L. MOOK, APPELLANT, 

vs. 

WEAVER BROS., INC., APPELLEE.! 


APPEAL FROM SUPREME COURT OF T^fE 
DISTRICT OF COLUMBIA. 

BRIEF OF APPELLANT. 

STATEMENT OF FACTS 

This is an appeal from a judgment entered on the 
pleadings. 

The case was originally filed in the equity division 
of the court. It was certified to the law divisjon and 
upon a demurrer to the amended declaration being 
sustained, judgment was entered and this appeal was 
taken. 

Kurt L. Mook, appellant, filed a bill of complaint 
against Weaver Bros., Inc., the appellee, and 3 other 
parties, namely, Herman H. B. Meyer, Heler. H. S. 
Mever, and The Great Atlantic and Pacific Tea Com- 
pany. (R. 1.) The plaintiff prayed for an injunction 

—l 
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and damages because of violation of a restrictive cove¬ 
nant in a written lease. 

The bill charges that the apartment house building 
at 214 Massachusetts Ave., X. E., this city, was originally 
owned by George F. Hunt. Hunt, by written lease, 
demised one of the four stores in the premises to George 
X. Giannaros. (R. 2, 6-9.) This lease bound Hunt, 
his legal representatives and assigns (R. 10) for the 
period of four years and eleven months beginning 
January 15, il ( .)2S, and was a demise for the purpose of 
using the store as a delicatessen. (R. 7.) The lease 
provided that “no sandwich shop, restaurant, drug 
store, or delicatessen store will be permitted in the 
three remaining stores during the term of this lease.” 


(R. 9.) 

On July 12, 1929, Hunt, borrowed $170,000.00 from 
Weaver Bros., Inc., the appellee, and by written agree¬ 
ment made the latter his irrevocable agent until the 

c 

$170,000.00 was repaid. This agreement appointed 
the appellee “as rental agent for the said property, 
with power to collect the rents, to supervise the operation 
of said building and in connection therewith to incur 
all proper expense and charges necessary for the same” 
with power to deduct a commission for such work and 
to apply collections to the payment of interest on, and 
the principle of, the loan. (R. 10-11.) 

On Julv 23, 1929, Giannaros sold his business and as- 
signed his lease to Mook (R. 2) as he was permitted 
to do bv the terms of the lease. (R. 9.) 

Mook has, at all times, occupied the premises from 
July 23, 1929, under and by virtue of the terms of the 
lease so assigned to him and has conducted a delicatessen 
therein. (R. 3.) 

On May 19, 1930, the building was sold by Hunt to 
the two Meyers. (R. 2.) 

In July, 1930, Weaver Bros., rented two of the four 
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stores in the building to The Great Atlantic and Pacific 
Tea Company. (R. 3.) 

The bill further charged that the appointijaent of 
Weaver Bros., to act as aforesaid was then and still 
is in force and effect. (R. 3.) The bill set forth and 
described the business Mook conducted under the 
terms of his lease (R. 3) and then charged that the 
A & P Company was carrying on the same kind of 
business as that of Mook, making sales at cut-rate 
prices, etc. (R. 3-4.) 

The allegation then follows that the restrictive 
covenant in Mook’s lease has been violated, that Mook 
had no remedy at law, that his damages would be 
irreparable because of destruction of his trade and 
goodwill and that Mook's lease and holding in said 
premises was decreasing in value daily. (R. 4.' 

Paragraph 11 of the bill charges that the two Meyers 
and Weaver Bros, had notice of Mook's lease apd were 

to the 
to be a 


P had 
in this 
fee ting 
ties to 
v and 


bound by the same and notwithstanding rented 
A <fc P which was known by the said 3 parties 
competitor of Mook. (R. 5.) 

The conclusion then followed that the A <fc 
such an interest in the premises that the issues 
cause could not be determined without either a 
that interest or without leaving all of the par 
the case in a situation inconsistent with equi 
good conscience. (Par. 12, R. 5.) 

Relief by way of injunction and damages w: 
asked. (R. 5-0.) 

The A & P moved to dismiss the bill 1 st, on the 
that the lease of Mook was personal and did hot run 
with the land; 2 nd, on the ground that the 4 P 
did not have notice of the lease held by Mook. ( 

The other 3 defendants moved to dismiss 1 st, 
ground that the bill did not allege that the A & 
a sandwich shop, restaurant, delicatessen or] 


s 


then 


ground 


|R. 12 .) 
on the 
P was 


drug 
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store: 2nd, ithat the lease signed by Hunt was not 
binding on them and did not inure to the benefit of 
Mook. (R. 13.) 

The court dismissed the bill as to the defendant 
A A P Co. (R. 14.) 


As to the motion to dismiss filed by the other 3 

defendants the court held that the action could not be 

maintained jin equity, that it was not clear that an 

action at law did not exist because, 1st, the violation 

of the restrictive covenant was a matter of evidence: 

2 nd, the present owners having profited by the lease of 

Mook could not denv liabilitv thereunder. (R. 15.) 

% • 

Thereupon the case was ordered certified to the law 
court (R. 15-10) and a declaration was filed. (R. 
10-17-1S-19.) To this a demurrer was filed by each 
defendant (R. 1D-20-21), and each was sustained and 
plaintiff allowed to amend. (R. 21.) 

Mook discontinued the case as to the defendants 
Herman H. P>. Meyer, and Helen H. S. Meyer (R. 22) 
and filed aniamended declaration against the defendant 
Weaver Bros., present appellee. (R. 22-23-24-25.) 

The amended declaration contained practically the 
same allegations as those heretofore narrated as set 
forth in the bill of complaint. 


A demurrer to the amended declaration was filed, 
charging that 1st, the declaration alleged that appellee 
was agent for a disclosed principle and therefore, failed 
to state a cause of action: 2nd, the appointment of 
Weaver Bros., as irrevocable agent did not make them 
principals: 3rd. because the declaration did not charge 
that a drug store, delicatessen, restaurant, or sand¬ 
wich shop was being conducted in the A A P Store, 
there was no cause of action stated: 4th, the lease of 


Mook was not binding on appellee and Mook had not 
rights under said lease. (R. 25-20.) 
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The court sustained the demurrer on the third 
stated. (R. 27.) 

Mook elected to stand on this ruling, judgmc 
entered against him and he now appeals. (R. 2 

ASSIGNMENTS OF ERROR 


ground 

n t was 
7.) 


0. 

t cause 


ARGUMENT 


I 


Com- 


1. The court erred in dismissing the Bill o 
plaint filed in this cause under Equity No. 51,74k 

2 . The court erred in transferring said Equity 
to the Circuit Division of the court. 

3. The court erred in sustaining the demuiirers to 
the Declaration filed herein. 

4. The court erred in sustaining the demulrrer to 
the amended Declaration filed herein. 

5. The court erred in entering judgment here 


in. 


The defendant, A P Tea Company, was a necessary 

party. The Supreme Court in defining necessary parties 

in the case of Com. Trust Co. rs. Smith, 200 U. S. 152, 

150, said that all parties were necessary to he joined 

“. . . if thev had such an interest in the matter 

in controversy that it could not he determined without 
%• 

either affecting that interest or leaving the interests 
of those who were before the court in a situation that 
might he embarrassing and inconsistent with equity. 
Shields vs. Barrow, 17 How. 130, 139.” 

To same effect: 

In this case any adjudication upon the restriction 
clause in Mook’s lease would necessarily affect the 
interest of the A <fc P Tea Company in its lease of the 
other stores. 
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II 


The lower court erred in refusing the prayers of the 
bill and in ordering the action filed in equity to be 
certified to the Circuit Division of the Court. 

Mook had no plain, adequate and complete remedy 
at law. He i asked for preventive relief and the pro¬ 
tection of the equity court, for there was no way of 
determining the total amount of damage occasioned 
him by the loss of his customers, trade and good will. 
Future profits were to be lost by continued violation 
of the restrictive covenant in the lease: a court at law 

could never sav exactlv what that would be in dollars 

* • 

and cents. In order to get all to which he was entitled 
at law, Mook would, of necessity, be compelled to file 
a separate suit each day the restrictive covenant was 
violated and damage was suffered. 

The damage in loss of customers and good will and the 
deprivation of a livelihood at a place where he had a 
right to be, worked such irreparable damage upon Mook, 
that no law court could in the future adequately com¬ 
pensate him for what he was suffering in the present. 
Are the courts to let a man's business be ruined in 
praesenti because of the often misplaced hope and 
confidence that a jury might fatten his purse in future? 

The relief to which Mook was entitled was immediate 
relief by way of injunction. After the doors of his 
store are closed by unfair and unjust competition, a 
verdict of a jury in any amount will not open them. 

Moreover, as his business fell off, Mook's lease became 
useless and of less value. That alone would entitle 
him to the relief of equity. 5 Pom. Eq. Juris. (3rd 
ed.) 515. 

It is elementarv that a breach of a negative covenant 
not to engage;in trade or business will be enjoined when¬ 
ever it appears that “the restraint sought is no greater 
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than the fair protection of plaintiff’s business Requires 
and that the legal remedy is inadequate or thej injury 
is irreparable.’’ 

Edgecomb vs. Edmonston, 257 Mass. 12, 
19, 153 X. E. 99, 101 (67)., 

In the case of Staff vs. Bemis, 1S3 X. Y. S. 886, the 


lease provided that the landlord would not rc 


other store in the block for the sale of dry goebds and 


men’s and boys’ shirts, collars, ties, socks anc 


nt any 


hand¬ 


kerchiefs. The landlord thereafter leased a store to 
another tenant with the privilege of selling only ladies’ 
waists, dresses, infant's wear, cloaks, suits, etci. This 
the court held to be a violation of the restrictive! coven¬ 
ant and restrained the landlord and the tenants under 
the second lease from permitting the sale of an<j selling 

i ° 

ladies’ waists, dresses, etc. 

In Standard Fashion Co. vs. Siegal-Cooper t’o., 30 
App. Div. 564, the agreement permitted the petitioner 
therein to conduct a pattern department in defendant’s 
store and prohibited the store from allowing any other 
make of patterns to be sold in the store. The court 
granted the injunction to prohibit the sale of any other 
patterns saying, (p. 572): 

‘‘We think what has been said in Lficy vs. 
Heuck (12 Wkly. Law Bull. 209) is pertinent: 
‘Why should not a plaintiff in such case have an 
injunction of this sort? His contract rights are 
clear: the proposed violation of them is clear, 
and here is a remedy not impracticable. In would 
seem to be a sound general rule that where the 
right of one party is plain and the wrong cone or 
intended to be done by r the other equally plain, 
the court should not be sparing in the application 
of its remedies, but rather should grant thejm with 
a liberal hand.’ ” 


This case was affirmed in 157 X T . Y. 60. 

In Rosen vs. Wolff, 152 Ga. 578, (110 S. E. 87 


7), the 
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landlord leased to the tenant, Wolff, with the provision 
in the lease that no other part of the premises would he 
rented “for the sale of men's and hoy's hats, caps and 
other furnishings." The lessor then leased the remainder 
of the premises to a company “to he used as a bakery and 
not otherwise." The baking company then contracted 
for a given sum to sublet some of the premises to one 
Rosen. Rosen was a dealer in men's and bovs' furnish¬ 


ings. Wolff: filed a hill to restrain his lessors, the baking 
company and Rosen from conducting such a business in 
the premises!. Rosen moved to dismiss on the ground 
that the action of Wolff was against Wolff's lessor and 
not against him. This argument was denied by the 
Supreme Court of Georgia, page 582 of the opinion: 


“It is insisted by counsel for the plaintiffs in 
error that injunction will not lie for the breach of 
a covenant, where there is no privity shown 
between the parties. A party will not be per¬ 
mitted to use land in a manner inconsistent with 
a contract entered into by the owner under 
whom lie claims, and with notice of which he took; 
and equity in a case where the damages are ir¬ 
reparable or difficult of compultation.will enjoin 
such use. Covenants of this sort have been in¬ 


variable enforced if tliev were restrictive. Tulk 


vs. Moxhav, 2 Phil. 774: Havwood rs. Brunswick, 
* % 

etc. Soc. S L. R.,0. B. IX 403: Swanson rs. Kirbv, 
98 Ga. 7)80, (20 S. E. 71): Hancock rs. Gumin, 
151 Ga. 007, 077), (107 S. E. S72): I)e Gray rs. 
Monmouth, etc. Co., 7)0 X. J. Eq. 329 (24 Atl. 
388:) Kirkpatrick rs. Peshine. 24 X. J. Eq. 200: 
Lewis rs. Golner. 129 X. \. 227 (29 X. E. 81, 
20 A. S. R. 7)10). 


“A true covenant which runs with the land 
runs by reason of privity of estate, and can only 
be enforced at law by the original parties there¬ 
to or their privies. Equity, however, will enforce 
a lawful contract against a person who takes with 
notice, ‘which rests upon privity of conscience.' 
In such a case the person violating the agreement 
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is a privy in conscience with the maker thereof. 
31 Yale Law Jour. (Dec. 1921) 127, 131. Such 
agreements are legal and valid, and courts of 
equity will enforce such agreements for the pro¬ 
tection of the business to which they relate. 
Fransico rs. Smith, 143 X. Y. 4S8 (38 X. E. 980). 
This is the true equity of the case at bar. 

“It is insisted that the covenant in the lease 
(to Wolff) . . . is a personal covenant, and 

not a covenant running with the land, and that 
for this reason an action will lie against the 
original covenantor alone. ... If a coven¬ 
ant is such that its performance or non-perform¬ 
ance must affect the nature, quality, va|ue, or 
mode of enjoyment of the demised presmises, it is 
not a mere personal covenant, but one that runs 
with the land and binds assignees of the coven¬ 
antor as well as the covenantee and his personal 
representative. Atlanta Con. R. Co., rs. Jackson, 
108 Cla. 034, 03S (34 S. E. 184): A. K. & X. Rv. 
Co. rs. McKinney, 124 Ga. 929 (53 S. E. 701, 
0 L. R. A. 430, 110 A. S. R. 215): Muscogee Mfg. 
Co. rs. Eagle, etc., 120 Ga. 210 (54 S. E. 1028, 
7 L. R. A. [X. 8.] 1139).” 


(At p. 584 of the opinion, the court set forth typical 
cases of restrictive covenants running with the hind.) 

Continuing, p. 585, the court says: 

“But whether it is a covenant running with 
land or not is immaterial in this case, ft is a 
restrictive agreement, affecting the premises leased 
and if Rosen leased 47 Barnard Street with notice 
of it, equity will enjoin him from violating this 
agreement. Even if the agreement in th3 lease 
between the Chain Stores Leasing Compar y (the 
lessor) and Wolff is not a covenant runnirig with 
the land, equity treats it as one which gods with 
the land into the hands of a purchaser or lessee 
with notice, and such purchaser or lessee will be 
required to observe such restrictive agreement. 
Hancock rs. Gumm. 151 Ga. (5(57 

“. . . It is onlv necessarv that the covenant 
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concern the land or its use. and that the sub¬ 
sequent grantee has notice of it. Covenants are 
so enforced on the principle of preventing a party 
having knowledge of the just rights of another 
from defeating such rights. 7 R. C. E. 1125, 
Sec. 59.'* 

In Bailey vs. Walker. 53 App. I). C. 307, 310 the court 
held “that if a covenant in a lease will be for the benefit 
either of the landlord or tenant, by reason of his relation 
to the land, it concerns it so as to run.** 


Ill 


Mook. as the assignee of a lease, paid his rent and 
occupied the premises under, and by virtue of, the lease 
so assigned. The appellant and the owners of the 
premises accepted the benefits of the lease and must 
accept the burdens. It is alleged in and admitted by the 
pleading that the restrictive covenant in the lease was 
something of which the appellant and the owners of the 
property had notice. The tenancy of Mook was recog¬ 
nized and the terms of his lease accepted and ratified 
and the lease was assigned to appellant and the said 
owners. 

The appellant and the owners were and are, therefore, 
bound thereby and estopped to deny its terms and re¬ 
strictions. 

In Tavlor, L. & T. (8th Ed.) sec. 91, we find: 


“But an estoppel is not confined wholly to the 
parties to the lease: being annexed to the estate, 
it runs with the land, and is binding on all persons 
claiming under them." 


McAdam, L. & T. (8th ed.) 220: 

“Ah estoppel is not confined to the parties to 
the lease, but is annexed to the estate, and binding 
alike on all persons claiming under them. (Tre- 
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vivan vs. Lawrence, 2 Salk. 276) Goodtitle vs. 
Morse, 3 T. L. 371: Doe vs. Thompson, 9 IQ. B. 
1043: Barwick vs. Thompson, 7 T. R. 488,: L. <fe 


N. VV. Rail. Co. vs. West, 36 L. J. C. P. 245 


) 


Continuing, p. 221: 

“3. An example of estoppel by matter in 
pais occurs when one man has accepted rent of 
another. lie will he estopped from afterwards 
denying, in any action with that person, that he 
was at the time of such acceptance his tenant. 
(Com. Dig. 'Estoppel/ A, 3: Co. Litt. 3152a.)” 

It follows logically, that the estoppel would exist as 
to all the conditions of the tenancy. The bill and declara- 

i 

tions alleged that the plaintiff paid his rent relying upon 
and under the terms of the lease and the defendant so 
accpted it. 

In Drury vs. Gorrell, 44 App. I). C. 518, 520, the 
court said: 

“. . . An estoppel in pais operates when a 

person, either by his language or conduct of both, 
misleads or induces another to alter or change his 
position in some respect, or influences his conduct 
in such a way so that it would work an injustice 
to the latter if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him was untrue or misleading. 
Sturm vs. Bokcr, 150 U. S., 322, 37 L. Ed. 1098, 
14 Sup. Ct. Rep. 99.” I 

“. . . The doctrine of estoppel in dais is 


founded upon principles of morality, and 
tended to subserve the ends of justice.” 


is m- 


Appellant paid his rent each month, relying upon the 
terms of his lease. The appellee and the defendant 
owners accepted such rent, knowing, as they admit by 
the motion to dismiss and the demurrer, that the 
appellant had a written lease and paid his rent relying 
upon the terms of that lease. j 
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Appellee and the defendant owners were hound by the 
terms of appellant's lease with Hunt. 

Actual notice by the appellee and the defendant 
owners that the defendant was holding under a restrictive 
covenant was not necessary. Constructive notice was 
sufficient. 

Whitnev vs. Union Rv. Co., 11 Grav 3d9. 

364; 

Cornish vs. Wiessman, d6 X. J. Eq. 610, 614. 
35 Atl. 408; 

2 Pom. Eq. Juris Sec. 0S9. 

In Whitnev vs. Union Rv. Co., 11 Grav (Mass.) 
%. * • 

359 , the court held that an injunction would issue 
although based upon a covenant which did not run 
with the land. The court said (p. 363): 

. This opinion rests on the principle 
that, as in equity that which is agreed to be done 
shall be considered as performed, a purchaser of 
land, with notice of a right or interest in it. sub¬ 
sisting in another, is liable to the same extent and 
in the same manner as the person from whom he 
made the purchase, and is bound to do that which 
his vendor had agreed to perform. Therefore an 
agreement or covenant, though merely personal 
in its nature, and not purporting to bind assignees, 
will nevertheless be enforced against them, unless 
they have a higher and better equity as buna fide 
purchasers without notice. It is on this ground, 
that a purchaser of an estate, taking it with notice 
of a prior agreement by the vendor to sell it to 
another, can be compelled in equity to convey it 
according to such agreement. In like manner, 
by taking an estate from a grantor with notice of 
valid agreements made bv him with the former 
owner of the property, concerning the mode of 
occupation and use of the estate granted, the pur¬ 
chaser is bound in equity to fulfill such agreements 
with the original owner, because it would be un- 
consciousable and inequitable for him to set aside 
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and disregard the legal and valid acts andj agree¬ 
ments of his vendor in regard to the estate, of 
which he had notice when he became its purchaser. 
In this view, the precise form or nature of the 
covenant or agreement is quite immaterial. It is 
not essential that it should run with the land. 
A personal covenant or agreement will he held 
valid and binding in equity on a purchaser taking 
the estate with notice. It is not binding bn him 


merely because he stands as an assignee 
party who made the agreement, but bee: 
has taken the estate with notice of a valid 


of the 
use he 
agree¬ 


ment concerning it. which he cannot cqtiitably 
refuse to perform. Sugd. Vend. (11th ed.) 734-743: 
Bedford vs. British Museum. 2 Myl. A' K. 552: 
Bristow vs. Wood, 1 Gollyer 4S0: Whatman vs. 
Gibson, 9 Sim. 190: Schreiber vs. ('reed, 10 Sim. 
9; Barrow vs. Richard, S Paige 350, 300." 

This case is followed in: 

Joy vs. St. Louis, 13S I\ S. 1, 34; 

Intermit4 Pavem. Go. vs. Richardsoij, (Cir. 
Gt. Pa.) 75 Fed. 590, 594: 

J 

American Strawboard Go. vs. Hal deman 
Paper Go., (G. ('. A. 0) S3 F. 019. wherein the 
court said (p. 030): 


“This recognition and enforcement in e( 
agreements or covenants by which a le? 
owner of lands is restricted in their use, 
interest of other lands owned by the cove 
or of a business conducted by such covenant! 
found general recognition in courts of e( 
this country, and the doctrines applicable 
covenants, easments. or servitudes is thoi 
established in accord with that of the | 
courts." (('iting cases): 


juity of 
ssee or 
in the 
lantor, 
or, has 


iidty 


Allen vs. Mass. B. A Ins. Go., 24Sj Mass. 
37S, 3X4; 

Wilson vs. Middlesex Go., 244 Mass. 2^4, 230; 


of 

o such 
bughlv 
English 
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Powers vs. Radding, 225 Mass., 110. 115: 

Parker, et al vs. Nightingale, et al, 0 Allen 
(Mass.), 541, 345, where the court said: 


. . A purchaser of land with notice of a 

right or interest in it existing only by agreement 
with his vendor, is bound to do that which his 
grantor had agreed to perform, because it would 
be unconscientious and inequitable for him to 
violate or disregard the valid agreements of the 
vendor in regard to the estate, of which he had 
notice when he became the purchaser. In such 
cases it is true that the aggrieved party can often 
have no remedv at law. There mav be neither 
privity of estate nor privity of contract between 
himself and those who attempt to appropriate 
property in contravention of the use or mode of 
enjoyment impressed upon it by the agreement of 
their grantor, and with notice of which they took 
the estate from him. Put it is none the less con¬ 
trary to equity that those to whom the estate 
comes, with notice of rights of another respecting 
it, should wilfully disregard them, and in the 
absence of anv remedv at law the stronger is the 
necessity of affording in such cases equitable 
relief, if it can be given consistently with public 
policy, and without violating any absolute rule 
of law." 


IV 


The lower court in certifying the action to the Circuit 
Division held that the defendants in the equity cause 
were liable in an action at law. (R. 15.) 

The justice sitting in the law court held this ruling to 
be void. (R. 27.) 

Granting, for the sake of argument that we had no 
action in equity, what has been said before certainly 
demonstrates that we had an action at law. 
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Occupation of the premises accompanied by payment 
of rent raises the presumption of tenancy. 

35 ('. J. 959; j 

Tavlor, L. & T. Sec. 23. 


Acceptance of rent is recognition of tenancy. 

In re Bunshaft, 202 N. Y. S. 177, 207 
D. \Y. 884; 

Krug vs. Oressap, 22 La. Ann. 211: 

1 Wood L. & T. (2d ed.) 17, 450; 2 
1041: 

-Wills vs. U. S., 19 Ct. Claims 79, 90. 

“W here one having the right to accept or 
a transaction takes and retains benefits 
under, he ratifies the transaction, is bound 
and cannot avoid its obligation or effect by taking 
a position inconsistent therewith.” 

21 C. .J. 1200. 


App. 


Ibid. 


reject 
here- 
by it, 


In Sanche vs. Blectrolibration Co., 4 Ao >. i). (\ 


45b 


400, the court held that a person was estopped to 
repudiate a contract of which he was a party, when the 
other parties to it had been induced by his action and 
conduct to expend money in carrying out the agreement 
and bonefitting him as well as themselves. 

Here, Alook held under his lease, paid his rent ac¬ 
cordingly and thus benefit ted the appellee and the de¬ 
fendant owners. They cannot now, at law or in equity, 
donv such benefits by asserting that the agreement is 
not binding on them. 

A person who by his words or conduct or deed has 
induced another to believe in the existence of a certain 
state of facts, should not be permitted to deny such fact.' 
to the prejudice of the first party and the courts tjo not 
and will not permit it. 

As heretofore pointed out the pleadings allegcj that 
the appellee and the defendant owners took the premises 
with notice of the lease. 
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In volume II of Wood. L. A: T. (2d ed.) 99X. the 

author states a case* when 4 the owner in fee of 2 plots of 

land demised the first for an hotel, and covenanted that 

he imulJ not let any house or land, within a certain 

distance of it. to he used as an hotel. He demised the 

second plot which was within the distance, to another 

person, who took the land with notice of the covenant. 

the court (in Peggott rs. Stratton. 1 De (lex. F. A: J. 33) 

held such ■ grantee hound hv the restrictive covenant. 
» % 

Such is our case hero. 

This court in (’hillemi rs. Penn. Rubber Co.. ”)S App. 
I). ('. 394. 39.’). held that such a possession ot promises 
as is alleged in the hill and declarations was “notice to 
purchasers of whatever interest the person in possession 
has in the fee. ‘whether such interest he legal or equitable 
in its nature, and of all facts which the proposed pur¬ 
chaser might have learned by inquiry.’ ” 

It follows that the appellee and the defendant owners 
took with notice of Mook’s lease, received and accepted 
the benefits thereunder and now by their motions to 

dismiss and their demurrers denv that the lease binds 

% 

them in equity or in law. 

The amended declaration alleges that appellee was 
the landlord of Mook. The position is thus made 
stronger. (It. 24.) 

At law or in equity Mook was entitled to relief. Of 
course, it would he quite difficult to prove all of the 
actual damages at law, but some, at least, could he 
shown to have resulted. 


Y 

The lower court sustained the demurrer to the 
amended declaration for the reason that the amended 
declaration did not charge that the A «& P store was a 



sandwich shop, restaurant, drug store or delicatessen 
store. (R. 27, 26.) 

The apparent falsity of this logic is best demon¬ 
strated bv reductio ad absurdurn. 

Under such a ruling, so long as the competing business 
was called by any name, however fanciful, other than 
that of “sandwich shop”, “restaurant”, “drug store”, or 
“delicatessen store”, Mook would not be entitled to relief. 

The bill of complaint included a copy of the lease, 
Exhibit “A”: over of such lease was tendered in the 
declarations. In schedule “A” of the lease (R. 10) we 
find that the original lessor agreed that if one Kijishner, 
who occupied store No. 3 should sell anything but 


GREEN vegetables and RAW meat, the rent of 
would be reduced oO'T • 

The evident intent of the parties to the lease w: 
CANNED vegetables and COOKEI) meats 


Mook 

iis that 
fdiould 

not be sold in the remaining stores even if those! stores 
were rented to a person who called his store and business 
bv anv name, stvle or title that struck his fanev. 

“Covenants are to be so expounded as to carry 
into effect the intention of the parties, apd this 
intention is to be gathered from the |whole 
context of the instrument, so as to make one!entire 
and consistent construction of the whole.” 

McAdam, L <& T Sec. 123. 


In Strates r.s. Keniry, 231 Mass. 426 (121 N. E 


151), 


the landlord agreed not to lease to any other tenant 
for any grocery, provision, meat or fish business. The 
landlord let to the “Community Stores Company,” a 
corporation which maintained a series of stores for the 
sale of provisions, meats, groceries and fish. The 
court granted an injunction against the lessor, holding 
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that the intention of the parties was to be gathered 
from a reading of the lease as a whole. 

The meaning of the words, delicatessen store, drug 
store, soda fountain and restaurant must be determined 
from the meaning of the words as used in the covenant 
and in doing so the law says greater regard is to be had 
to the clear intent of the parties than to any particular 
words which have been used in the expression of their 
intent. 

13 C. J. 523. 


To this paramount rule all others are subordinate. 

(3 R. C. L. 835. 

The bill of complaint (R. 3) and the amended declar¬ 
ation (R. 22) charge the character and kind of business 
Mook was carrying on, under, and by virtue of, the terms 
of his lease. The bill (R. 4) and the amended declar¬ 
ation (R. 24-25) then charge that the A & P, in violation 
of Mook's lease, conducted the same business in violation 
of the terms of the lease. What better allegation could 
have been made? Because a rose is not called a rose 
but is minutely described, the rose, by some legerdemain, 
becomes a lichen bough, a flowerless plant. 

In Bauman <fc Co. r. s. Manwit Corp., 207 X. V. S. 
437, 213 App. Dw. 300, the landlord agreed not to 
permit sale of “furniture" or “house furnishings", in 
other parts of the premises. This agreement was held 
to be violated by the sale of table and floor lamps and 
lamp shades in other parts of the premises. 

In neither of these last cases cited could the allegation 
have been made that the competitor was in the business 
of “wholesaling and retailing cigars and tobacco" or 
of ‘‘soiling furniture or house furnishings" because the 
name of the business was “grocery store", etc. 
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CONCLUSION 

It follows that the court erred. The rules of law and 
reason have required reversal of this case. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Appellee. 




I 


COURT OF A 
district of c 

FILE 


F^EALS 

COLUMBIA 


JAN 16 <532 


3I« tljp (Hour! n 



LERK 


OF THE DISTRICT OF COLUMBIA. 

October Term, 1931 


No. 5531 


KURT L. MOOK, APPELLANT, 

vs. 

WEAVER BROS., INC., APPELLEE. 


BRIEF FOR APPELLEE. 


PAUL E. LESH, 

ARTHUR G. NICHOLS, JR., 

Attorneys for Appellee. 

PEELLE, OGILBY & LESH, 

Of Counsel. 


THE LAW REPORTER PRINTING COMPANY. WASHINGTON. D. C. 





















































































































































































































































































































































































































































































































































Jin thp (Court of Appeals 

OF THE DISTRICT OF COLUMBIA 

October Term, 1931 j 


No. 5531 


KURT L. MOOK, APPELLANT, 

vs. 

WEAVER BROS., INC., APPELLEE. 


BRIEF FOR APPELLEE. 


The Proceedings Below 


The ease is here on demurrer to an amended declara¬ 
tion. 

It is true, as set out in appellant’s statement of facts, 
that this case was originally filed in the Equity Division 
of the lower court. The hill of complaint asked [for an 
injunction and an accounting. Upon a motion to dis¬ 
miss filed by counsel for one of the original defendants, 
The Great Atlantic and Pacific Tea Company (R. 12), 
the court entered an order dismissing the bill of com¬ 
plaint as to said defendant (R. 14). To the entry of 
this order an appeal was noted by appellant’s counsel 
as of November 3, 1930, but this appeal was never 
perfected. 

A motion to dismiss the bill of complaint as against 
the remaining defendants, one of them being the appel¬ 
lee, having been filed, (R. 13) the court filed a 

t (> * -1 — 1 


mem- 
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orandum opinion (R. 15) holding that the appellant was 
not entitled to equitable relief but permitting the 
certification of the case to the law side of the court. 
Accordingly, on January 9, 1951, the appellant pre¬ 
sented an order which the court below entered, it first 
having been approved as to form by counsel for the 
appellee, transferring said suit in Equity to the Circuit 
term of the Court (R. 15-10). 

No exception was taken or appeal noted from the 
entry of the order of transfer. 

On January 14, 1951, appellant filed a declaration at 

law (R. 10-19) to which a demurrer was filed in behalf 

of the appellee (R. 19-20) and also in behalf of the 

remaining defendants, Herman II. B. Mover and Helen 

II. S. Mover iR. 20-21). Both of these demurrers were 

sustained as shown by a memorandum opinion filed by 

the Court. May IS, 1951, which allowed the appellant 

ton davs in which to file an amended declaration i R. 21). 
% 

No exception was taken or appeal noted from this 
action of the Court, and on May 27, 1951, appellant 
filed an order of discontinuance as to the defendants 


Herman H. B. Meyer and Helen H. S. Meyer ( R. 22). 

On the same day appellant filed an amended declara¬ 
tion naming only this appellee as defendant (R. 22-25). 
Appellee i interposed a demurrer to this amended 

declaration i( R. 25-20), which was sustained as shown bv 

% 

a memorandum opinion of the Court (R. 27). Judgment 
was thereupon entered in favor of the appellee and the 
appellant noted an appeal (R. 27). 

Five errors are assigned by the appellee (R. 28). 
Fuder our view of the case as it is presented upon 
appeal, the first three assignments, namely, error in 
dismissing the bill of complaint in equity, error in 


transferring the cause to 

c 


the circuit court and error in 


sustaining demurrers to the original declaration 


were 


improperly assigned. 
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It was appellant’s privilege upon the entry of each of 
the several orders and rulings adverse to him to stand 
upon the case he had alleged and note and perfect 
his appeal. Nevertheless in each instance except, of 
course, upon the sustaining of the demurrer to the 
amended declaration, appellant elected to plead over. 
It is well settled that a party by pleading over waives 
the right to avail himself of the pleading which he 
thereby abandons: 

Moses vs. Taylor, (> Mackay 255; 

Stanton vs. Embry, 3 Otto 54S; 23 ijaw Ed. 


Evans vs. Gee, 11 Pet. SO: 9 Law Ed. 039; 

La Tourette vs. Burton, 1 Wall. 43: 17 Law 
Ed. 009; 

Citv of Aurora vs. West, 7 Wall. 82: 19 Law 
Ed. 42: 

Bell vs. Mobile A Ohio Railroad, 4 Wall. 59S; 
IS Law Ed. 388. 

In view of the foregoing it seems quite clear to us that 
the sole question presented upon this appeal is whether 
or not a cause of action was stated in the appellant’s 
amended declaration. 


THE FACTS 


The appellant states the facts by reference to the bill 
of complaint as originally filed in equity. Of course 
it is the facts which are alleged in the amended declara¬ 
tion which are material to this appeal, but there is little 
difference. We call attention here, however, to what will 
be more specifically dealt with later, that neither the 
bill of complaint which appellant’s brief purports to 
summarize, nor the amended declaration, avers that 
The Great Atlantic and Pacific Tea Company was 
“carrying on the same kind of business” (appellant’s 
brief, p. 3) as appellant. 
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The material facts are that appellant’s assignor had a 
contract with one Hunt, the then owner of a building, 
that no “Sandwich shop, restaurant, drug store or 
delicatessen store will be permitted” in other parts of 
the building, which contract, it is alleged, the appellee, 
the present!rental agent, breached by permitting certain 
goods to be sold in a store which appellant expressly 
says in his amended declaration was not ‘‘known as and 
called a delicatessen store, drug store, sandwich shop, 
restaurant and soda fountain” (R. 25). The lower court 
sustained the demurrer upon the ground that no breach 
had been alleged, pointing out that this was so apparent 
the other grounds were not considered (R. 27). 

The statement contained in appellant's brief (p. 14), 
that the equity court below, in certifying the action to 
the law side held that appellee was liable in an action at 
law is misleading and incorrect. The opinion on which 
appellant presented his order of transfer (R. 15), said 
that the suit in equity could not be maintained, but it 
was not clear that the appellant might not have a cause 
of action at law. The trial justice apparently con¬ 
templated a revision of pleadings which would make it 
clear whether appellant would have such a cause of 
action. However, the revision when made did not state 
a cause of action at law in the opinion of the trial justice, 
before whom the demurrer was argued (It. 27). 

THE APPELLANT WAS NOT ENTITLED TO EQUI¬ 
TABLE RELIEF BY WAY OF INJUNCTION 

Appellant abandoned his action in equity and it is of 
no moment now whether he was correct in so doing. The 
following authorities would seem to justify his decision 
that he had no right to equitable relief: 

Xorcross vs. James, 140 Mass. 1SS; 

Beasley vs. Texas and Pacific Railway Co., 
145 U. S. 492: 

Tardv vs. Creasv, SI Va. 553: 
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Consolidated Arizona Smelting Co. vs .j Hinch- 
man, 212 Fed., 813; 1 

Cole vs. Hughes, 54 N. Y. 44: 

Conduit vs. Ross, 102 Ind. 585; 

Wells vs. Benton, 108 Ind. 585: 

Kettle River R. Co. vs. Eastern Railway Co. 
41 Minn. 401; 

Conover vs. Smith, 17 X. J. Eq. 51; 

Glenn vs. Canby, 24 Md. 127: 

Los Angeles Terminal Land Co. vs. M|uir, 130 
Cal. 42. 

The rationale of the cases which deny equitable relief 
against any one except the original covenantor is stated 
by Mr. Justice Holmes, afterwards of the ^upreme 
Court, in the Massachusetts case first cited, to be that 
such a covenant ‘‘does not make the use or occupancy of 
it (the quarry) more^&e*utt&. It does not in any way 
affect the use or occupation ;U simply intends indirectly 
to increase its value, by excluding a competitor from the 
market for its product" and therefore does not run with 
the land. 

In view of the present posture of the case as we see it, 
it is unnecessary to enter into a consideration! of the 
above cases or of those cited in appellant’s bricpf which 
deal with a covenantee's rights in equity. 

APPELLEE AS AN AGENT IS NOT LIABLE ON HIS 

PRINCIPAL’S CONTRACT 

Appellant’s amended declaration alleges, not that the 
appellant's assignor entered into the lease with appellee, 
but with one Hunt, the owner of the premises (R. 22). 
The declaration further alleges that on July 1?, 1929, 
Hunt appointed the appellee the irrevocable! rental 
agent for said premises, and that the appellee, therefore, 
had sole power to lease the remaining portions! of the 
premises and became the landlord thereof (R. 2$). This 
last statement is a conclusion of law and not a statement 
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of fact. The instrument appointing the appellee as 

such rental agent is set out in the record (p. 11), and 

over thereof was tendered in the amended declaration. 
% 

A reading of the instrument will show that the appellee 
was thereby constituted rental agent, and that the 
principal or owner remained the landlord. The in¬ 
correct legal conclusion is, of course, not admitted by 


demurrer. 

It is further alleged in the amended declaration (R. 
2-4), and as a result of the demurrer, admitted, that the 
appellee leased certain portions of the premises to The 
Great Atlantic and Pacific Tea Company. 

The appellant states in his brief < p. 10) that the rever¬ 
sion of the property was transferred by Hunt to Herman 

II. B. Mever and Helen H. S. Mover before the lease to 
% * 


The Great Atlantic and Pacific Tea. Company was 

made. This statement of appellant's is supported by 

reference to the bill of complaint in equity. The amended 

declaration does not mention tlie conveyance to the 

« 

two Meyers,. Insofar, therefore, as the facts are now 
before this Court on demurrer to the amended declara¬ 
tion, it would seem that Hunt rather than tI k* two 
Meyers was the owner of the building when Weaver 
Bros., Inc., leased to The Great Atlantic and Pacific 
Tea Company. It is entirely immaterial, however, to 
the point we are hero making wind her the owner was 
Hunt or theltwo Meyers. Our point is that the appellee 
in either event was only the rental agent. 

Appellant! because he is wronged, he claims, by the 
breach of an agreement made by Hunt, is attempting 
to hold liable in damages for the breach of Hunt s agree¬ 
ment neither Hunt nor Hunt’s successors in title, the 
Meyers, (if we accept appellant’s statement about this), 
but the agent of the Movers whose sole connection with 
the matter is that it as agent made the lease to a third 
party which is alleged to be the breach of Hunt’s con- 



tract. The general rule of law that the agent is n6t liable 
for the breach of his principals covenant or contract, 
is too well settled to call for any extended discussion. 
See the following cases: 


Parks vs. Ross, 11 How. 302: 13 Law I 
Whiting vs. Wvman, 101 U. S. 392: 25 I 
1050: 

Hitchcock vs. Buchanan, 105 V. S. 410: 

Ed. 1078: 

Oelricks vs. Ford, 23 How. 49: 10 Law ltd. 534 : 
Baldwin vs. Black, 115) U. S. 043; 30 L 
530. 


td. 730; 
iw Ed. 

20 Law 


tiw Ed. 


HO BREACH OF THE COVENANT IS ALLEGED 

The amended declaration (R. 24), alleges tljiat the 
lease from Hunt (former owner) to (liannaros |( appel¬ 
lant's assignor) provided “that no sandwich shop, rest¬ 
aurant, drug store, delicatessen store and soda fountains 
would be permitted in any of the three (3) reijiaining 
stores.*' (R. 25.) Appellant does not allege 
“sandwich shop, etc.” was permitted in any 
remaining stores. To the contrary, the amended t 
tion admits (R. 25), that The Great Atlantic and 
Tea Company, the present occupant of two 
remaining stores “was not conducting and operating 
a business known as and called a delicatessen store, drug 
store, sandwich shop, restaurant and soda fountain.” 
This admission, we urge, negatives appellant’s eight of 
recovery. The only allegation of the breach of covenant 
is that The Great Atlantic and Pacific Tea Company 
‘‘used and occupied said stores numbered 3 and 4,; 
sold and dealt therein, in the same goods, war 
merchandise as sold and dealt in by plaintiff” (R. 25). 


?-» 

that a 
of the 
eclara- 
Pacific 
of the 


The covenant, we submit, prohibits the occupa 


certain types of businesses rather than the sale of 


nd has 
es and 


icv bv 


certain commodities. All of the businesses pro 


hibited 
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by the covenant are those which sell prepared foods and 
offer facilities for eating them upon the premises. 

There is a real difference, a difference in substance, 
between the restriction of certain businesses and the 
restriction of the sale of certain articles. The latter 
type of restriction might well force the owner to allow 
the remaining stores to lie vacant because there is, of 
necessity, ian overlapping of commodities sold by 
different businesses, an overlapping which does not 
amount to an encroachment by one business upon 
another. From the point of view of the - owner, he could 
not afford to agree that none of the articles commonly 
sold in a delicatessen store should be sold elsewhere in 


the building. Were he to do so he would be precluded 
from leasing to a cigar store, because it sells tobacco 
and cigarettes, to a grocery store, because it sells vege¬ 
tables and fruits, to a dairy, because it sells milk, or to a 
bakery, because it sells bread. All of these articles are 
enumerated in the amended declaration as being some 
of those sold by appellant. A limitation upon the owner 
which would restrict the sale of all goods dealt in by the 
appellant might be so unreasonable as to come within 
the scope of cases holding restraints upon trade, 
against public policy. The same considerations which 
would be urged in support of that such covenants 

are invalid as against public policy would be the consid¬ 
erations which would keep a prudent owner from agree¬ 
ing to such a covenant, and, as a matter of fact, the 
owner in this case did not so agree. Aside from the 
validity or invalidity of such an agreement, it is not 
reasonable to assume that anything was meant to be 
restricted other than that set out in the agreement, 
namely, businesses of certain types. 

Delicatessen as an adjective, descriptive of a type of 
store, is not given a dictionary definition, but as a plural 
noun, it is defined as “prepared foods, such as cooked 
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meats, preserves, pickles, etc/’ This latter definition is, 
therefore, not determinative hut helpful perhgps in 
considering what was meant by the use of the term 
'‘delicatessen store” in the covenant, when taken to¬ 
gether with the other businesses therein mentio led. 

We submit that the covenant will not be broken 
until a "sandwich shop, restaurant, drug store, delica¬ 
tessen store” or soda fountain is maintained, and it 
does not appear from the pleadings that any of said 
businesses was maintained, but, to the contrary, it is 
expressly admitted that none of them was. 

CONCLUSION 

To summarize: We submit that the proceedings in¬ 
stituted in equity are not under consideration up^)n this 
appeal, but even if they were, that the record does not 
disclose such facts as would entitle appellant to equitable 
relief. We also submit that the appellee, acting only as 
an agent, is not answerable in damages for the breach 
of his principal’s agreement: if a breach occurred, 
damages must be sought from the covenantor, Hunt. 
Finally, we submit, that the covenant relied uijon by 
the appellant has not been broken. 

The demurrer was properly sustained and the judg¬ 
ment should be affirmed. 

Respectfully submitted, 

PAUL E. LESH, 

ARTHUR G. NICHOLS, JIL, 

I 

Attorneys for Appellee. 

PEELLE, OGILBY & LESH, 

Of Counsel. 





